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Welcome to the Law Bulletin Seminars Ethics 2023 Conference. We are excited to be presenting 
this year’s conference both in-person and streaming virtually. The morning program provides  
3 Illinois 

PMCLE credits, including the required wellness credit, and a separate after¬noon program also 
provides 3 Illinois PMCLE credits, including diversity. We are honored that you have chosen our 
conference to meet your profes¬sionalism requirements. 

Our afternoon program celebrates the 50th anniversary of the ARDC and also features the new 
DEI Manager Julia Livingston from the Commission on Professionalism. The afternoon ses¬sions 
begin with a guidance on how to navigate difficult conversations regarding diversity. Next, we 
have a session on some of the milestone ARDC cases that have and continue to impact how 
lawyers practice in Illinois. Finally, we’re review the new rules regarding retainer fees with ARDC 
Administrator Jerry Larkin. 

We wish to extend a special thanks to the Illinois ARDC, the Commission on Professionalism and our 
exceptional faculty. We also are thankful for the support of Aronberg Goldgehn, Collins Bargione & 
Vuckovich, Konicek & Dillon PC, Johnson &Bell, Robinson Stewart Montgomery & Doppke LLC, and 
Smith Gambrell & Russell.

We hope you enjoy this event and encourage you to attend some of our other Law Bulletin Seminars 
events throughout the year. Visit our website LawBulletinSeminars.com to learn how you can earn 
your MCLE credits in a dynamic and professional environment. 

If you should have any questions, comments or suggestions, please contact us. Law Bulletin Media 
has been serving the Chicago legal community for 169 years, and your comments have helped 
improve our products and services over the years. We will continue to solicit and act on your advice. 

Thank you again for attending, 

Peter Mierzwa
President
Law Bulletin Media

	  



4  |  ETHICS 2023©2023 Law Bulletin Seminars www.LawBulletinSeminars.com

PANEL 4 — 1:30pm - 2:30pm
Navigating Difficult Conversations Regarding Diversity (DEI)

Table of Contents

PANEL 5 — 2:40pm - 3:40pm

Milestone ARDC Cases Shaping Lawyer Conduct

PANEL 6 — 3:55pm - 4:55pm

ARDC – New Retainer Fees Rules

RECEPTION — 5:00pm - 6:30pm (conference attendees only)
Substance Abuse by Attorneys at Your Firm

5

16

106

PAGE

PM PROGRAM
ARDC 50th Anniversary Retrospective and Conversations 

on Diversity with the Commission on Professionalism



5  |  ETHICS 2023©2023 Law Bulletin Seminars www.LawBulletinSeminars.com

Panel Leader: Julia Roundtree Livingston, Diversity, Equity & Inclusion Manager, 
Illinois Supreme Court Commission on Professionalism        

Julia Roundtree Livingston, Diversity, Equity & Inclusion Manager,
Illinois Supreme Court Commission on Professionalism      
 
Julia serves as the Diversity, Equity, and Inclusion Manager for the Illinois Supreme 
Court Commission on Professionalism, where she promotes integrity, civility, and 
professionalism among the lawyers and judges of Illinois. In this role, Julia leads the 
Commission’s educational and advocacy initiatives aimed at promoting diversity, 
equity, and inclusion (DEI) in the legal and justice systems.    
 
As DEI Manager, Julia develops and delivers legal education on DEI and other pro-
fessionalism topics to lawyers, judges, and law students, and performs outreach 
across the state on behalf of the Commission. She also supports the Commission’s 
lawyer-to-lawyer mentoring program and manages its involvement in Jumpstart, a 
law school preparatory program for historically underrepresented law students.   
 
Before joining the Commission, Julia was the Executive Director of Macon County 
CASA (Court Appointed Special Advocates) in Illinois.  Earlier in her career, Julia was 
also the Director of Development at Macon County CASA and Baby TALK. 

In addition to her role at CASA, Julia was a member of the Illinois CASA Equity Task 
Force, the Illinois CASA/Children Advocacy Centers Task Force, and the CWAC (Child 
Welfare Advisory Committee) on Racial Equity led by the Illinois Department of Chil-
dren & Family Services.
 
Julia has served as an adjust professor of English—Rhetoric, U.S. Literature, since 
1865, African American Literature, Professional Writing and Humanities at the Uni-
versity of Illinois—Urbana, Champaign, Richland Community College, Florida State 
University, and Southern Illinois University—Carbondale.
 
Julia is ABD for a PhD from Florida State University in African American Literature 
and U.S. Literature Since 1865; she holds an MA from Southern Illinois University—
Carbondale and a BA from Southern Illinois University—Carbondale. 

Julia is a member of the Diversity & Education Leadership Team at the Maroa-For-
syth School District and founder of Discourse on Racial Difference: A Macon County 
Book Club, which has 600 members statewide.

PANEL 4 — 1:30pm - 2:30pm
Navigating Difficult Conversations Regarding Diversity (DEI)
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We Need To Talk: Navigating Challenging Conversations about Diversity 
Course credit 
1 hour of PR Diversity and Inclusion CLE credit (IL) 

Learning Objectives 
• Understand how to identify and challenge biases and microaggressions  
• Develop the skills necessary to have conversations on culturally sensitive topics 
• Understand what an ally is and how to become one 

Course Description 
Since 2020, the murder of George Floyd has prompt people to have difficult conversations regarding 
race. However, little constructive guidance was given regarding how to have these conversations. As a 
result, although some people engaged in these conversations and were catalysts for change, other 
people had conversations which may have done more harm than good, and other people simply tried to 
avoid having these conversations at all.  

The reality is that many people struggle with having honest and productive conversations about 
diversity. These conversations require people to discuss potentially sensitive topics … to speak and listen 
with empathy … to be open to accepting constructive criticism … to be willing to ask questions with an 
open mind … and to risk potentially saying the wrong thing. As a result, some people try to avoid ever 
having these conversations.   

This course explores how professionalism and civility can provide you with skills to facilitate difficult 
conversations regarding diversity and help you to be leaders in creating more inclusive environments.  .   

Timed agenda 
Time  Section  Content/Activities  

5 mins  Introduction Welcome and introductions 

10 mins The data Overview of the data on civility and groups most affected 

10 mins Identifying biases Bias video discussion. What biases are evident? 

20 mins Challenging biases What strategies can we employ to combat biases? 

10 mins  Key takeaways Do’s and Dont’s of difficult conversations 
5 mins Summary and Q&A Overview of takeaways and questions 
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We Need To Talk: 
Navigating Challenging 
Conversations about 
Diversity

Presented by the 
Illinois Supreme Court
Commission on Professionalism 
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We Need To Talk: Navigating Challenging Conversations about Diversity

• Lower your internal voice to 
remain interested in what the 
speaker says.

• Incline your body toward the 
speaker.

• Maintain an appropriate 
distance from the speaker.

• Establish effective eye contact.

• Ask open-ended questions, e.g. “Can 
you say a little more about that?”

• Ask why this issue is important to 
them.

• Ask for any additional information that 
has not been shared, e.g. “What 
information do you have that I/the 
other doesn’t?”

• Express, in your own words, 
your understanding of what 
the speaker is saying, e.g., 
“What I hear you saying 
is…”, “Do you mean…”, “Are 
you saying...”

• “I now understand your concerns 
about this matter, and I agree that 
discussing at our staff meeting 
would be the best way to bring it to 
everyone’s attention and get 
feedback on how to proceed.”

• “In summary, we all agree that…”

Be curious about 
their story

Inquire to learn 
their perspective

Paraphrase
and reflect

Summarize and restate
the main points of the 

conversation

Listening to Understand
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We Need To Talk: Navigating Challenging Conversations about Diversity

• Do make a few notes in advance of the conversation 
regarding what happened and how it made you feel

• Do focus on the other person's words/behavior as 
opposed to their intentions

• Do suggest how the other person could have handled 
the situation in a way that made you feel valued 
and respected

• Don't blame yourself for the other person’s behavior 
or comment

• Don't apologize for initiating the conversation
• Don't hold yourself responsible for the conversation's 

outcome

DO

DON’T

Do’s and Don’ts of Approaching Difficult Conversations

The person who experiences the bias

The person who exhibits the bias

DO

DON’T
• Do nothing
• Sidetrack the conversation
• Appease
• Terminate the discussion
• Become defensive

• Engage the conversation in good faith
• Ask questions to clarify
• Be open to changing your perspective
• Be open to changing your behavior
• Validate what you can sincerely affirm



10  |  ETHICS 2023©2023 Law Bulletin Seminars www.LawBulletinSeminars.com

2civility.org  |  mail@2civility.org

We Need To Talk: Navigating Challenging Conversations about Diversity

2civility.org blog excerpt

Last year, the Conference of Chief Justices and Conference 
of State Court Administrators issued a resolution to 
intensify efforts to combat racial prejudice in the justice 
system, both explicit and implicit. While those exhibiting 
explicit bias are aware of their prejudices and attitudes 
toward a certain group, implicit biases are hidden. They 
are subconscious attitudes or beliefs people have about 
others based on past experiences or influences.

To Address Implicit Bias, Disrupt It

Implicit biases manifest themselves everywhere and can be more difficult to uncover and address. However, a 
recently released report from the National Center for State Courts (NCSC) says they may be lessened by 
teaching people how to override their automatic gut reactions.

“Embedded in the architecture of our daily lives, many of these associations can be, or have become, invisible 
to us,” Jennifer Elek and Andrea Miller, NCSC researchers, wrote in the report. “We may not endorse these 
associations, but they can nevertheless contaminate our choices and leak out through our behavior to impact 
others in ways that we do not intend.”

The report, titled “The Evolving Science of Implicit Bias: An Updated Resource for the State Court Community,” 
explores how implicit bias fits into
broader conversations about equity and fairness and summarizes current psychological research around 
implicit bias, including effective and ineffective strategies. Additionally, the report defines key terminology 
originating from research into implicit bias and addresses implications for legal professionals.

Implicit Bias Interventions – What’s Working and What Isn’t
Based on their analysis of physiological research on bias interventions, the authors offered three key 
takeaways on addressing implicit bias that have practical implications for courts and their communities:

1. General interventions that attempt to reduce prejudice and discrimination through positive, meaningful 
intergroup contact are some of the most effective strategies for courts.
• Activities that include the following have the biggest impact: 1) different groups working toward 

a common goal, 2) the groups have equal status in the activity, 3) the activity allows individuals 
to get to know each other on an individual basis, and 4) the activity receives institutional support 
or support from the relevant authority figures.

2. Implicit bias interventions that attempt to change implicit associations in memory are not consistently 
effective.
• While some of these “change interventions” can reduce the strength of implicit associations, they 

are difficult to implement, don’t last long, and typically fail to change subsequent behavior.
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We Need To Talk: Navigating Challenging Conversations about Diversity

2civility.org blog excerpt

3. Implicit bias interventions that bypass or disrupt biased responding show more promise.
• “Expression interventions,” which disrupt the expression of underlying implicit biases by teaching 

people how to override their automatic gut reactions and make decisions based on a more 
egalitarian response, show more promise than trying to retrain the brain.

Implicit bias research is continually developing, meaning there are still many unknowns. However, legal 
professionals across the board would be wise to make themselves aware of how their implicit biases may be 
impacting the advancement of a more equitable and effective justice system. As summarized by Elek and 
Miller, “Educate not just to raise awareness, but to build capacity for change.”

If you’d like to learn more about implicit bias, including strategies to counter it in your personal and 
professional life, take our free CLE, “Rebalance the Scales: Implicit Bias, Diversity, and the Legal Profession.”

Staying up to date on issues impacting the legal profession is vital to your success. Subscribe here to get
the Commission’s weekly news delivered to your inbox.

2civility.org blog excerpt by Jayne Reardon

Should lawyers use legal terms of art that may be 
considered offensive? A provocative series of posts 
recently lit up a listserv I’m on, bringing this issue into 
sharp focus. Some comments articulated a historically 
neutral explanation for a term, another sought evidence 
that a receiver took offense, another dismissed the 
kerfuffle with a pithy “Micro-Aggressions warrant no 
more than a Micro-Concern.” Another comment that said 
acceptable language, like people, changes and evolves 
over time.

Inclusive Language is Allyship

Given that “effective communicator” is part of a lawyer’s job description, we should be sensitive to how 
listeners may interpret our language.

Metaphors May Offend
The unfortunate truth about America’s status as a “melting pot” includes discrimination toward each new 
wave of immigrants. Often, that discrimination has included labeling immigrants with an ethnic slur.

Over time, some of these ethnic slurs have been abandoned as unacceptable. However, others live on in our 
language as shortcuts or analogies. Speakers or writers may intend no discrimination or malice but offend 
nonetheless.
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We Need To Talk: Navigating Challenging Conversations about Diversity

Given that “effective communicator” is part of a lawyer’s job description, we should be sensitive to how 
listeners may interpret our language.

Metaphors May Offend
The unfortunate truth about America’s status as a “melting pot” includes discrimination toward each new 
wave of immigrants. Often, that discrimination has included labeling immigrants with an ethnic slur.

Over time, some of these ethnic slurs have been abandoned as unacceptable. However, others live on in our 
language as shortcuts or analogies. Speakers or writers may intend no discrimination or malice but offend 
nonetheless.

Take the term “Chinese wall.” When I was practicing, I recall my firm using the term to defend against a 
possible motion to disqualify due to the lateral hiring of an attorney who represented an opposing party at a 
previous firm.

By using screening procedures to isolate the attorney with confidential information, the hope was that the 
conflict of interest would be restricted to the individual lawyer and not be imputed to other attorneys in the 
firm.

“Chinese Wall” actually appears in Black’s Law Dictionary. There it is defined as “more commonly known as 
‘ethical wall’ or ‘firewall,’ this term refers to ‘[a] screening mechanism maintained by an organization, esp. a 
law firm, to protect client confidences from improper disclosure to lawyers or staff who are not involved in a 
particular representation.’”

Justice Law in Peat, Marwick, Mitchell & Co. v. Superior Court (1988) firmly asserted that the term
“Chinese Wall” should be jettisoned in favor of “screen” or “ethical wall”:

‘Chinese Wall’ is one such piece of legal flotsam which should be emphatically abandoned. The term has an 
ethnic focus which many would consider a subtle form of linguistic discrimination. Certainly, the continued 
use of the term would be insensitive to the ethnic identity of the many persons of Chinese descent.

A strained metaphor when crafted, it is uncomfortable but important to acknowledge this example at this 
time in history. It shows how pervasive discrimination is, even in our profession.

As diversity advocate and former General Counsel Rick Palmore shared in his talk at The Future Is Now: Legal 
Services conference, awareness and acknowledgment are the first steps toward greater inclusiveness. Action 
must follow for true allyship.

History and Intent Doesn’t Mitigate Effect
Similarly, our collective path is riddled with examples of people being targeted or ostracized for having a 
disability. Terms that lawyers use regularly in arguments may smack of ableism, or discrimination in favor of 
able-bodied people.

For example, “the blind leading the blind” describes a situation when someone who knows nothing about a 
subject gets advice from another person who knows little more. Similarly, “turning a blind eye” may refer to 
ignoring facts or an argument and “turning a deaf ear” may mean to ignore or refuse to listen.
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We Need To Talk: Navigating Challenging Conversations about Diversity

I learned from a listserv commenter that the expression “turn a blind eye” is believed to have come from the 
1801 Battle of Copenhagen in which Horatio Nelson, a British naval commander, was ordered to withdraw. 
Nelson, who was blind in one eye due to an earlier battle, pretended not to see the signals by putting his 
telescope to his wounded eye.

However, whether or not this or any term originated from a historical event doesn’t ameliorate the
harmful effects this language can have on a person.

In addition, that our intent may be benign in using certain terms is irrelevant. As another commenter on the 
listserv said, “Personally, I don’t believe that I have standing, as you lawyers might say, to tell someone else 
what they shouldn’t find offensive.”

Language Can Signal Inclusiveness…or Not
As lawyers, our stock in trade is language. We can choose language that makes our points persuasively or 
language that is distracting and possibly offensive. Distracting or offensive language, of course, doesn’t serve 
our clients, our profession, or our image in the eyes of the public.

When we disregard how others may interpret our language or are unthoughtful with our words, we risk 
offending members of our professional community, like the judge, judge’s staff, opposing counsel, or others 
who may hear the oral argument or read the brief. In choosing more inclusive language, we choose allyship.

Allyship, according to Nicole Asong Nfonoyim-Hara, the Director of the Diversity Programs at Mayo Clinic, 
describes an action of “a person of privilege work[ing] in solidarity and partnership with a marginalized group 
of people to help take down the systems that challenge that group’s basic rights, equal access, and ability to 
thrive in our society.”

Allyship is also defined as a form of action by Ellie Krug, Founder and President of Human Inspiration Works.

In a conversation about her talk at The Future Is Now conference, Krug explained that “ally” is a noun. “An 
ally acts to help humans who often lack a voice to speak on their own behalf or who aren’t always in the 
room when demeaning or marginalizing comments/behaviors occur, or marginalizing policies or plans are 
made,” she writes.

As a transgender lawyer, Krug finds the language of “us vs. them” particularly pernicious to our democratic 
values. She exhorts lawyers to embrace the diversity, equity, and inclusion practices that the business 
community adopted long ago.

Increased allyship through language and actions is essential for the legal profession to remain relevant. The 
topic may make us uncomfortable, but that is where growth occurs.

Concrete steps toward allyship were explored at the Commission on Professionalism’s The Future Is Now 
conference on April 29, 2021. Krug, Palmore, and Hon. Ann Claire Williams, a retired federal judge now at 
Jones Day, shared specific strategies for actively re-shaping the culture of our profession.

Staying up to date on issues impacting the legal profession is vital to your success. Subscribe here to get
the Commission’s weekly news delivered to your inbox.

2civility.org blog excerpt from Jayne Reardon
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2civility.org blog excerpt by Mark Palmer

I sat waiting in a windowless, narrow room built of
concrete blocks. Between me and the hot summer day 
were three steel doors controlled by a deputy sheriff 
behind a closed-circuit monitor. Eventually, the sound of 
doors opening and closing told me that Kevin (a 
pseudonym) was about to join me.

Providing justice for your clients 
through proximity, listening

He was accompanied by another deputy who reminded me, as he had on previous occasions, that, “The
buzzer’s broken, so just pound on the door when you’re done.”

In came Kevin, dressed in a white T-shirt, gray sweatpants, and socks with flip-flops, the typical uniform of 
inmates at the Ford County Jail in Paxton, Ill. Kevin was a detained federal criminal defendant waiting for his 
sentencing hearing after pleading guilty and accepting responsibility for possession with intent to deliver
crack cocaine and the possession of a firearm by a felon. This would be my last meeting with Kevin, my client, 
before his sentencing hearing.

He talked. I listened. We had developed a mutual trust in the time between my court appointment to 
represent him and our final meeting. I was his adviser, his counsel, and his advocate and he knew it.

Kevin was a Black man in his 20s, a high school graduate, and a star football player. At 6-feet-7-inches tall 
and weighing nearly 300 pounds, he was massive in stature. Yet, he was still vulnerable to the 
socioeconomic factors that pushed him to the margins of society, led by drugs, gangs and crime. I learned all 
I could about Kevin, from Kevin. He talked. I listened.

•

Acclaimed public interest lawyer Bryan Stevenson often speaks of the power of proximity. He emphasizes 
that we can discover things in proximity that we cannot when proximity is absent. For Stevenson, whose 
career was defined around repeated immediacy to incarcerated and often condemned individuals, it was 
this proximity that helped him understand the power of the law in protecting the vulnerable.

When I heard Stevenson speak in 2018, he stressed that while proximity isn’t the definitive solution, it is a
crucial, albeit uncomfortable, step into difficult places. “Even if we don’t have any answers once we get 
there, find ways to engage and invest in the excluded, marginalized, disfavored, left out,” Stevenson said. “At 
a very minimum, we can find collective, institutional, and meaningful ways to embrace these communities. 
And sometimes it is that witness who can be transformative.”

•
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As Kevin’s defense attorney, I would seek out myriad mitigating factors relevant to the sufficiency 
component of the parsimony principle — that a sentence is sufficient, but not greater than necessary
to comply with the purposes of sentencing. His family background, education, employment, contributions to 
his community and society might impact his sentencing memorandum, and my argument on his behalf. 
While I crafted it, Kevin provided it.

Former President Barack Obama once said, “Learning to stand in somebody else’s shoes, to see through 
their eyes, that’s how peace begins. And it’s up to you to make that happen. Empathy is a quality of 
character that can change the world.”

That day in Ford County Jail was much more than fulfilling my ethical obligation to provide Kevin with 
competent legal representation. It was getting proximate, listening, and respecting Kevin as a person and his 
advocate.

As I left the jail that afternoon, I was consumed by one of the greatest compliments of my career. Before
I left, Kevin said, “Thank you for listening to me. No one has ever done that.”

In one of his lowest moments, when he felt alone, ignored, and even disrespected for mistakes he had 
made and accepted responsibility for, someone was listening to him. Finally.

•

In one of Martin Luther King Jr.’s best-known quotations, he said, “The ultimate measure of a man is not 
where he stands in moments of comfort and convenience, but where he stands at times of challenge and 
controversy.” We, as lawyers and defenders of justice, must find opportunities to stand in proximity to 
disputes and injustices to change the narrative.

The legal profession is not for the faint of heart or spirit. As lawyers, we are charged with carrying out 
justice to solve problems for our clients. The better we are able to step into our clients’ shoes, and embrace 
the diversity of thought experienced from different perceptions, perspectives, and values, the better we can 
serve those ends of justice.

Will you take the first uncomfortable and inconvenient step by getting proximate?

Staying up to date on issues impacting the legal profession is vital to your success. Subscribe here to get
the Commission’s weekly news delivered to your inbox.

About the Illinois Supreme Court Commission on Professionalism

The Illinois Supreme Court Commission on Professionalism was established by the Illinois Supreme Court in 
2005 under Supreme Court Rule 799(c) to foster increased civility, professionalism, and inclusiveness among 
lawyers and judges in Illinois. To learn more, visit www.2civility.org. 

2civility.org blog excerpt from Mark Palmer
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Hon. Thomas More Donnelly, Circuit Court of Cook County

Judge Tom Donnelly presides in the Trial Section of the Law Division of the Circuit 
Court of Cook County. He was appointed Court’s 1st Municipal District, in January 
2000, following the retirement of Judge Ronald J.P. Banks. Judge Donnelly previous-
ly presided over traffic and domestic violence courtrooms, and heard misdemeanor 
jury trials and civil trial calls. 

Judge Donnelly has been very active in judicial organizations and initiatives. He 
served as the reporter for the Supreme Court Committee on Professional Responsi-
bility and is a member of the Committee on Jury Instructions in Criminal Cases, the 
Advanced Judicial Academy Planning Committee, and the Judicial Conference of 
Illinois. The Illinois Supreme Court appointed Judge Donnelly chair of its Committee 
on Education. In December 2015, he was appointed as chair of the Board of Trustees 
of the Illinois Judicial College. On December 21, 2017, Judge Donnelly was appoint-
ed a member to the newly formed Illinois Supreme Court Commission on Pretrial 
Practices. In 2019, he was appointed to serve as Judicial College Board of Trustees 
Liaison to the Illinois Judicial College Committee on Judicial Education for a term 
expiring June 30, 2024.

Prior to joining the bench, Judge Donnelly was an assistant public defender at the 
Cook County Public Defender’s Office, Appeals Division, later becoming supervisor 
of the Training and 1st Municipal District Divisions. In 1997, he became a supervisor 
in the office’s post-conviction unit.

Judge Donnelly is a frequent lecturer including serving as an adjunct professor at 
Loyola University School of Law and the University of Chicago Law School’s Man-
del Legal Aid Clinic and he has lectured at Washington and Lee School of Law, Mar-
quette University Law School and DePaul University College of Law.

Panel Leader: Hon. Thomas More Donnelly, Circuit Court of Cook County

Panelists: Mary T. Robinson, Partner, Robinson Stewart Montgomery & 
Doppke LLC

 Adrian M. Vuckovich, Partner, Collins Bargione & Vuckovich

PANEL 5 — 2:40pm - 3:40pm
Milestone ARDC Cases Shaping Lawyer Conduct
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Mary T. Robinson, Partner, Robinson Stewart Montgomery & 
Doppke LLC

Mary is a partner at Robinson Stewart Montgomery & Doppke LLC where she and her 
law firm provide representation, consultation, and expert witness services in matters 
involving lawyer ethics and professional responsibility, including discipline defense.  
Mary began that practice in 2007 after serving for fifteen years as Administrator of 
the Illinois Attorney Registration and Disciplinary Commission of the Supreme Court 
of Illinois (ARDC).  Before joining the ARDC, she practiced as an appellate public de-
fender and then in her own firm, primarily in appellate, criminal and family law.

Mary is a frequent speaker for national, state and local bar association programs 
on ethics and professional responsibility issues.  She has served as a member of 
American Bar Association, Illinois State Bar Association and Chicago Bar Associa-
tion committees focused on professional responsibility and the future of lawyering. 
She taught Professional Responsibility at Northwestern University Law School and 
Northern Illinois University School of Law.  She received her law degree from the 
University of Southern California, and is licensed in Illinois and California.

Adrian M. Vuckovich, Partner, Collins Bargione & Vuckovich

Adrian is a partner at Collins Bargione & Vuckovich, where he concentrates his prac-
tice in real estate and business litigation, disputes between shareholders and part-
ners, and also attorney and judicial disciplinary matters. Adrian represents clients in 
bench trials, jury trials and at hearings before administrative agencies. 

He regularly provides ethics advice to attorneys and law firms in the Chicagoland 
area, and has represented individuals and businesses in a variety of appeals. Addi-
tionally, Adrian represents individuals in trust and probate litigation, employment dis-
putes, family law matters, foreclosure defense, and many different kinds of business, 
real estate and personal matters. He also handles certain personal injury matters on 
behalf of injured individuals. Adrian also has a significant appellate practice. He has 
represented individuals and businesses in a variety of appeals and is often retained 
post-trial to represent a client before the appellate court.

Adrian was a recipient of the Chicago Bar Association’s 2017 Vanguard Award, rec-
ognizing individuals who have made the law and legal profession more accessible to 
and reflective of the community at large. 
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53 Ill.Dec. 204, 423 N.E.2d 873, 85 Ill.2d 312, Driscoll, In re, (Ill. 1981)

 ------------------- Page 423 N.E.2d 873 follows -------------------

In re James Francis DRISCOLL, Attorney, Respondent.

No. 53785.  
85 Ill.2d 312, 53 Ill.Dec. 204, 423 N.E.2d 873

Supreme Court of Illinois. 
June 26, 1981.

Attorney disciplinary action was brought. The Supreme Court, Simon, J., held that where attorney converts to own use
proceeds of clients' settlement, repays clients out of another client's funds which attorney improperly deposits in his own
account and repays money only after charges are filed with Attorney Registration and Disciplinary Commission, but
where attorney's judgment and will are undermined by alcoholism, attorney thereafter successfully abstains from alcohol
for two and one-half years and leads otherwise exemplary life, suspension from practice for six months, conditioned on
continuing reports by attorney of his rehabilitation, is warranted.

Respondent suspended.

 ATTORNEY AND CLIENT k58 
   45     ----  

      45I      The Office of Attorney  
      45I(C)     Discipline  
      45k47        Proceedings  
      45k58          Punishment.  

Ill., 1981.

Where attorney converts to own use proceeds of clients' settlement, repays clients out of another client's funds which
attorney improperly deposits in his own account and repays money only after charges are filed with Attorney
Registration and Disciplinary Commission, but where attorney's judgment and will are undermined by alcoholism,
attorney thereafter successfully abstains from alcohol for two and one-half years and leads otherwise exemplary life,
suspension from practice for six months, conditioned on continuing reports by attorney of his rehabilitation, is
warranted.  Supreme Court Rules, Rule 755, S.H.A. ch. 110A, Sec. 755.

[85 ILL2D 313] [53 ILLDEC 204] Carl H. Rolewick, Chicago, of the Attorney Registration and Disciplinary
Commission, for appellant.

Raymond P. Carroll, Chicago, for respondent.

SIMON, Justice:

Forging his co-counsel's name, the respondent, James Driscoll, converted to his own use the proceeds of a settlement
which, by court order, he was to deposit to the account of two children, his clients. After several months of repeated
demands for the money, Driscoll's wife, with his knowledge and consent, repaid the clients out of another client's funds,
which Driscoll had improperly deposited to his own account thus accomplishing a second conversion. This money was
repaid about a year later, after the client had filed charges with the Attorney Registration and Disciplinary Commission.
These misdeeds were committed in late 1977.

Driscoll admitted the charges and cooperated fully with the disciplinary process. In mitigation, he offered evidence that
at the time of his offenses he was an alcoholic. [85 ILL2D 314] It appears, from the testimony of the respondent, his
wife, and the doctor who headed the alcoholism-treatment program at Lutheran General Hospital, that respondent began
drinking heavily in 1973, and his habit and condition worsened progressively until 1978. When the conversions
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No. 53785.  
85 Ill.2d 312, 53 Ill.Dec. 204, 423 N.E.2d 873

Supreme Court of Illinois. 
June 26, 1981.

Attorney disciplinary action was brought. The Supreme Court, Simon, J., held that where attorney converts to own use
proceeds of clients' settlement, repays clients out of another client's funds which attorney improperly deposits in his own
account and repays money only after charges are filed with Attorney Registration and Disciplinary Commission, but
where attorney's judgment and will are undermined by alcoholism, attorney thereafter successfully abstains from alcohol
for two and one-half years and leads otherwise exemplary life, suspension from practice for six months, conditioned on
continuing reports by attorney of his rehabilitation, is warranted.
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      45I      The Office of Attorney  
      45I(C)     Discipline  
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Ill., 1981.

Where attorney converts to own use proceeds of clients' settlement, repays clients out of another client's funds which
attorney improperly deposits in his own account and repays money only after charges are filed with Attorney
Registration and Disciplinary Commission, but where attorney's judgment and will are undermined by alcoholism,
attorney thereafter successfully abstains from alcohol for two and one-half years and leads otherwise exemplary life,
suspension from practice for six months, conditioned on continuing reports by attorney of his rehabilitation, is
warranted.  Supreme Court Rules, Rule 755, S.H.A. ch. 110A, Sec. 755.

[85 ILL2D 313] [53 ILLDEC 204] Carl H. Rolewick, Chicago, of the Attorney Registration and Disciplinary
Commission, for appellant.

Raymond P. Carroll, Chicago, for respondent.

SIMON, Justice:

Forging his co-counsel's name, the respondent, James Driscoll, converted to his own use the proceeds of a settlement
which, by court order, he was to deposit to the account of two children, his clients. After several months of repeated
demands for the money, Driscoll's wife, with his knowledge and consent, repaid the clients out of another client's funds,
which Driscoll had improperly deposited to his own account thus accomplishing a second conversion. This money was
repaid about a year later, after the client had filed charges with the Attorney Registration and Disciplinary Commission.
These misdeeds were committed in late 1977.

Driscoll admitted the charges and cooperated fully with the disciplinary process. In mitigation, he offered evidence that
at the time of his offenses he was an alcoholic. [85 ILL2D 314] It appears, from the testimony of the respondent, his
wife, and the doctor who headed the alcoholism-treatment program at Lutheran General Hospital, that respondent began
drinking heavily in 1973, and his habit and condition worsened progressively until 1978. When the conversions
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occurred, the respondent had undergone a change in personality. His personal appearance disintegrated, his weight
dropped, he ate little, and his nails were falling out; he could not remember where he had been or what he had done; he
stayed out every night and had no family or social life; he did not return clients' calls and took no new clients. Nothing
mattered to him except a drink. He was, however, competent enough, at least at intervals, to earn some money from his
legal practice; in particular, he handled adequately the cases that generated the money he converted.

In August 1978 respondent voluntarily entered Lutheran General Hospital for treatment. He spent three weeks being
"detoxified" and getting psychiatric counseling, and was introduced to Alcoholics Anonymous, in which he remains
active. He has now successfully abstained from

------------------- Page 423 N.E.2d 874 follows -------------------

[53 ILLDEC 205] alcohol for about 2 1/2 years and is "perfectly fit" medically. There is always a risk that an alcoholic
may relapse into drink; but the risk decreases with time, and the odds are heavily in respondent's favor.

The Hearing Board rejected the idea of alcoholism as a defense, and recommended that Driscoll be disbarred. The
Review Board recommended that he be suspended for 30 months and thereafter until further order. A minority of the
Review Board proposed suspension for one year, on condition that the respondent continue in an appropriate program of
rehabilitation. Before the Review Board, the respondent accepted the idea of a one-year suspension; but in this court he
argues that no suspension is necessary, and that the proper discipline would be simply a probation arrangement, during
which he would be required to [85 ILL2D 315] continue with his rehabilitation.

The legal profession and the courts have begun to acknowledge the problem presented by alcoholic, or, as they are
sometimes referred to, "impaired," attorneys. We must find ways to help them and induce them to rehabilitate
themselves. That problem, however, is no longer presented in this case, because respondent has already largely
rehabilitated himself. And because respondent, on his own initiative, has overcome his active alcoholism and restored
himself to a stable, more or less normal, condition, there is no need to keep him from practicing law during a period of
temporary disability due to alcoholism. If he were now unfit to practice law, he would presumably remain so
indefinitely, and the proper response to protect the public from further injury would be to disbar him or suspend him
until further order.

We are not convinced, however, that he is unfit.

His professional misconduct was so serious that if it accurately reflected his continuing character and proclivities, if his
alcoholism were only the occasion of his dishonesty and not a strong contributing cause, we would not hesitate to disbar
him. Attorneys have been disbarred for misconduct even during a time of insanity or alcoholism where the attorney's
behavior after his restoration to sanity confirmed that he was not an honest man (In re Patlak (1938), 368 Ill. 547, 15
N.E.2d 309), or where there was no detailed evidence to show the attorney's drinking was crucial to his misconduct (In
re Smith (1976), 63 Ill.2d 250, 347 N.E.2d 133).

Here, however, the circumstances support a charitable interpretation. Respondent's judgment and will were undermined
by alcoholism; he cared only for drink, and neglected all other concerns, at great cost to himself. His self-destructive
behavior was typical of alcoholism; it was not typical of respondent, who was sensible enough until he succumbed to
drink, and who is sensible enough again now that he has recovered from his disability. When someone[85 ILL2D 316] 
who has apparently led an otherwise blameless life is guilty of professional misconduct while crippled by a chemical
addiction, we are willing to assume that the misconduct, like his other shortcomings, was dependent on his craving and
will not be repeated once that craving is subdued.

The respondent is not now a thief and a menace to his clients; but he did commit two thefts, of the most aggravated sort.
Betraying clients by converting their money is conduct not acceptable to the bar under any circumstances. We cannot
assent to respondent's suggestion that no punishment is appropriate.

Perhaps in rare cases alcoholism might so change the character of the misconduct or so distort the attorney's state of
mind as to provide a complete excuse. Usually, however, alcoholism is at most an extenuating circumstance, a
mitigating fact, not an excuse. The attorney's impaired judgment diminishes the responsibility he must bear, but does not
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eliminate it. Not all alcoholics appropriate the money of their clients; the slide from drink to dishonor may be smooth,
but it is neither automatic nor uncontrollable. We can understand it; we cannot excuse it or overlook misconduct as
serious as respondent's. Alcoholics need not be treated just like other people; our duty to uphold the standards and
reputation of the

------------------ Page 423 N.E.2d 875. follows -------------------

[53 ILLDEC 206] profession is not incompatible with sympathy and leniency for victims of alcoholism. But their
tragedy cannot be used as a license to exploit clients by taking their money.

The respondent was impaired, but not paralyzed. He continued to function to some extent. He occasionally tried cases
and negotiated settlements, including those he got into trouble over. At least at times, he must have been rational enough
to appreciate his duty to his clients, and to be reminded that even if he did not care, others would. We cannot regard him
as entirely an innocent victim of forces beyond his control. To some degree he was culpable. And [85 ILL2D 317]
perhaps there are many like him; misbehaving attorneys suffer from alcoholism or comparable difficulties remarkably
often in our stressful profession. If suspending the respondent will keep any of them from dishonesty or reassure the
public that even hard-drinking attorneys must play fair, respondent has no legitimate complaint.

While uniformity in attorney discipline is desirable, every case must be considered on its own merits. (In re Andros
(1976), 64 Ill.2d 419, 1 Ill.Dec. 325, 356 N.E.2d 513.) In this case, we are impressed by Driscoll's sincere, strenuous,
and, so far, successful effort to overcome his alcoholism. An exemplary life before and after the incident charged may
properly be considered in mitigation. (In re Bourgeois (1962), 25 Ill.2d 47, 52, 182 N.E.2d 651.) We also recognize that
the financial hardship, social embarrassment, and perhaps despair that a long suspension would create would not be
conducive to sobriety; respondent might actually be fitter after a short suspension than a long one.

Respondent is suspended for six months. In addition, as an experiment in dealing with impaired attorneys, we shall
require that he continue, and report at such intervals as the Attorney Registration and Disciplinary Commission shall
specify, and until further order, his personal program of rehabilitation, including active participation in Alcoholics
Anonymous, the Lawyers' Assistance Program established by the Chicago Bar Association and the Illinois State Bar
Association, or some similar program acceptable to the Commission. The Commission may recommend to this court
any further conditions it thinks desirable. In addition, the Commission may perhaps call upon other attorneys for help
under Rule 755 (73 Ill.2d R. 755). We, of course, reserve the right to take further action if respondent, either during the
period of his suspension or thereafter, succumbs to alcohol or has other problems that reflect upon his fitness to serve
clients. Similar approaches have been adopted in California (Tenner v. State Bar [85 ILL2D 318] (1980), 28 Cal.3d 202,
617 P.2d 486, 168 Cal.Rptr. 333), Minnesota (In re Johnson (Minn.1980), 298 N.W.2d 462), Massachusetts (In re
Flannery (Mass. Nov. 5, 1980), No. 80-20 BD), South Dakota (In re Walker (S.D.1977), 254 N.W.2d 452), and Oregon
(In re Lewelling (1966), 244 Or. 282, 417 P.2d 1019). After further experience we may revise our rules, which do not
now provide for probation or supervision of impaired attorneys. Meanwhile, this court has inherent authority to use such
methods of discipline. See In re Walker (S.D.1977), 254 N.W.2d 452.

We would like to see respondent restored to an active practice and a position of esteem in his profession. We must also
protect the integrity and reputation of that profession, and protect the public. Pending further experience with alcoholic
attorneys, we are trying our best to manage both.

Respondent suspended.

Copyright (c) West Publishing Co. 1994  No claim to original U.S. Govt. works.

The Illinois Supreme Court case reports contained herein are protected by copyright and are reproduced and used with
the permission of West Publishing Company.  All rights reserved.
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127 Ill.Dec. 708, 533 N.E.2d 790, 125 Ill.2d 531, Himmel, In re, (Ill. 1988)

------------------- Page 533 N.E.2d 790 follows -------------------
125 Ill.2d 531, 127 Ill.Dec. 708, 533 N.E.2d 790

57 U.S.L.W. 2246

In re James H. HIMMEL, Attorney, Respondent.
No. 65946.

Supreme Court of Illinois.

Sept. 22, 1988.
Rehearing Denied Jan. 30, 1989.

In disciplinary proceeding, the Supreme Court, Stamos, J., held that attorney's failure to report misconduct on part of
attorney who has formerly represented client and has converted client's settlement, in violation of rule, warrants one-
year suspension, not merely private reprimand.

Ordered accordingly.

1. ATTORNEY AND CLIENT k53(1)

45 ----
45I The Office of Attorney
45I(C) Discipline
45k47 Proceedings
45k53 Evidence
45k53(1) In general.

Ill. 1988.

Actions of client would not relieve attorney of his own duty to report another attorney's misconduct, and accordingly,
dispute as to whether client informed Attorney Registration and Disciplinary Commission of misconduct on part of
client's former attorney is irrelevant to resolving whether attorney violated Disciplinary Rule by failing to disclose
information regarding the other attorney's misconduct. Code of Prof.Resp., DR 1-103(a), S.H.A. ch. 110A, foll. p 774.

2. ATTORNEY AND CLIENT k46

45 ----
45I The Office of Attorney
45I(C) Discipline
45k46 Defenses.

Ill. 1988.

Client's direction that attorney not report misconduct on part of another attorney does not provide defense to charge
against attorney for failure to disclose misconduct. Code of Prof.Resp., DR 1-103(a), S.H.A. ch. 110A, foll. p 774.

3. ATTORNEY AND CLIENT k38

45 ----
45I The Office of Attorney
45I(C) Discipline
45k37 Grounds for Discipline

45I(C) Discipline
45k47 Proceedings
45k58 Punishment.

Ill. 1988.

Attorney's failure to report misconduct on part of client's former attorney who has converted client's settlement warrants
one-year suspension, not merely private reprimand. Code of Prof.Resp., DR 1-103(a), S.H.A. ch. 110A, foll. p 774.

[125 ILL2D 534] [127 ILLDEC 708] William F. Moran, III, of Springfield, for the Administrator of the Attorney
Registration and Disciplinary Commission.

James H. Himmel, of Palos Heights, respondent pro se.

George B. Collins, of Collins & Bargione, of Chicago, for respondent.

Justice STAMOS delivered the opinion of the court:

This is a disciplinary proceeding against respondent, James H. Himmel. On January

------------------- Page 533 N.E.2d 791 follows -------------------

[127 ILLDEC 709] 22, 1986, the Administrator of the Attorney Registration and Disciplinary Commission (the
Commission) filed a complaint with the Hearing Board, alleging that respondent violated Rule 1-103(a) of the Code of
Professional Responsibility (the Code) (107 Ill.2d R. 1-103(a)) by failing to disclose to the Commission information
concerning attorney misconduct. On October 15, 1986, the Hearing Board found that respondent had violated the rule
and recommended that respondent be reprimanded. The Administrator filed exceptions with the Review Board. The
Review Board issued [125 ILL2D 535] its report on July 9, 1987, finding that respondent had not violated a disciplinary
rule and recommending dismissal of the complaint. We granted the Administrator's petition for leave to file exceptions
to the Review Board's report and recommendation. 107 Ill.2d R. 753(e)(6).

We will briefly review the facts, which essentially involve three individuals: respondent, James H. Himmel, licensed to
practice law in Illinois on November 6, 1975; his client, Tammy Forsberg, formerly known as Tammy McEathron; and
her former attorney, John R. Casey.

The complaint alleges that respondent had knowledge of John Casey's conversion of Forsberg's funds and respondent
failed to inform the Commission of this misconduct. The facts are as follows.

In October 1978, Tammy Forsberg was injured in a motorcycle accident. In June 1980, she retained John R. Casey to
represent her in any personal injury or property damage claim resulting from the accident. Sometime in 1981, Casey
negotiated a settlement of $35,000 on Forsberg's behalf. Pursuant to an agreement between Forsberg and Casey, one-
third of any monies received would be paid to Casey as his attorney fee.

In March 1981, Casey received the $35,000 settlement check, endorsed it, and deposited the check into his client trust
fund account. Subsequently, Casey converted the funds.

Between 1981 and 1983, Forsberg unsuccessfully attempted to collect her $23,233.34 share of the settlement proceeds.
In March 1983, Forsberg retained respondent to collect her money and agreed to pay him one-third of any funds
recovered above $23,233.34.

Respondent investigated the matter and discovered that Casey had misappropriated the settlement funds. In April 1983,
respondent drafted an agreement in which Casey would pay Forsberg $75,000 in settlement of any [125 ILL2D 536]
claim she might have against him for the misappropriated funds. By the terms of the agreement, Forsberg agreed not to
initiate any criminal, civil, or attorney disciplinary action against Casey. This agreement was executed on April 11,
1983. Respondent stood to gain $17,000 or more if Casey honored the agreement. In February 1985, respondent filed
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suit against Casey for breaching the agreement, and a $100,000 judgment was entered against Casey. If Casey had
satisfied the judgment, respondent's share would have been approximately $25,588.

The complaint stated that at no time did respondent inform the Commission of Casey's misconduct. According to the
Administrator, respondent's first contact with the Commission was in response to the Commission's inquiry regarding
the lawsuit against Casey.

In April 1985, the Administrator filed a petition to have Casey suspended from practicing law because of his conversion
of client funds and his conduct involving moral turpitude in matters unrelated to Forsberg's claim. Casey was
subsequently disbarred on consent on November 5, 1985.

A hearing on the complaint against the present respondent was held before the Hearing Board of the Commission on
June 3, 1986. In its report, the Hearing Board noted that the evidence was not in dispute. The evidence supported the
allegations in the complaint and provided additional facts as follows.

Before retaining respondent, Forsberg collected $5,000 from Casey. After being retained, respondent made inquiries
regarding Casey's conversion, contacting the insurance company that issued the settlement check, its attorney, Forsberg,
her

------------------- Page 533 N.E.2d 792 follows -------------------

[127 ILLDEC 710] mother, her fiance and Casey. Forsberg told respondent that she simply wanted her money back and
specifically instructed respondent to take no other action. Because of respondent's efforts, [125 ILL2D 537] Forsberg
collected another $10,400 from Casey. Respondent received no fee in this case.

The Hearing Board found that respondent received unprivileged information that Casey converted Forsberg's funds, and
that respondent failed to relate the information to the Commission in violation of Rule 1-103(a) of the Code. The
Hearing Board noted, however, that respondent had been practicing law for 11 years, had no prior record of any
complaints, obtained as good a result as could be expected in the case, and requested no fee for recovering the
$23,233.34. Accordingly, the Hearing Board recommended a private reprimand.

Upon the Administrator's exceptions to the Hearing Board's recommendation, the Review Board reviewed the matter.
The Review Board's report stated that the client had contacted the Commission prior to retaining respondent and,
therefore, the Commission did have knowledge of the alleged misconduct. Further, the Review Board noted that
respondent respected the client's wishes regarding not pursuing a claim with the Commission. Accordingly, the Review
Board recommended that the complaint be dismissed.

The Administrator now raises three issues for review: (1) whether the Review Board erred in concluding that
respondent's client had informed the Commission of misconduct by her former attorney; (2) whether the Review Board
erred in concluding that respondent had not violated Rule 1-103(a); and (3) whether the proven misconduct warrants at
least a censure.

As to the first issue, the Administrator contends that the Review Board erred in finding that Forsberg informed the
Commission of Casey's misconduct prior to retaining respondent. In support of this contention, the Administrator cites
to testimony in the record showing that while Forsberg contacted the Commission and received a complaint form, she
did not fill out the form, return [125 ILL2D 538] it, advise the Commission of the facts, or name whom she wished to
complain about. The Administrator further contends that even if Forsberg had reported Casey's misconduct to the
Commission, such an action would not have relieved respondent of his duty to report under Rule 1-103(a). Additionally,
the Administrator argues that no evidence exists to prove that respondent failed to report because he assumed that
Forsberg had already reported the matter.

Respondent argues that the record shows that Forsberg did contact the Commission and was forwarded a complaint
form, and that the record is not clear that Forsberg failed to disclose Casey's name to the Commission. Respondent also
argues that Forsberg directed respondent not to pursue the claim against Casey, a claim she had already begun to pursue.

45I(C) Discipline
45k47 Proceedings
45k58 Punishment.

Ill. 1988.

Attorney's failure to report misconduct on part of client's former attorney who has converted client's settlement warrants
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Registration and Disciplinary Commission.

James H. Himmel, of Palos Heights, respondent pro se.
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Justice STAMOS delivered the opinion of the court:

This is a disciplinary proceeding against respondent, James H. Himmel. On January

------------------- Page 533 N.E.2d 791 follows -------------------

[127 ILLDEC 709] 22, 1986, the Administrator of the Attorney Registration and Disciplinary Commission (the
Commission) filed a complaint with the Hearing Board, alleging that respondent violated Rule 1-103(a) of the Code of
Professional Responsibility (the Code) (107 Ill.2d R. 1-103(a)) by failing to disclose to the Commission information
concerning attorney misconduct. On October 15, 1986, the Hearing Board found that respondent had violated the rule
and recommended that respondent be reprimanded. The Administrator filed exceptions with the Review Board. The
Review Board issued [125 ILL2D 535] its report on July 9, 1987, finding that respondent had not violated a disciplinary
rule and recommending dismissal of the complaint. We granted the Administrator's petition for leave to file exceptions
to the Review Board's report and recommendation. 107 Ill.2d R. 753(e)(6).

We will briefly review the facts, which essentially involve three individuals: respondent, James H. Himmel, licensed to
practice law in Illinois on November 6, 1975; his client, Tammy Forsberg, formerly known as Tammy McEathron; and
her former attorney, John R. Casey.

The complaint alleges that respondent had knowledge of John Casey's conversion of Forsberg's funds and respondent
failed to inform the Commission of this misconduct. The facts are as follows.

In October 1978, Tammy Forsberg was injured in a motorcycle accident. In June 1980, she retained John R. Casey to
represent her in any personal injury or property damage claim resulting from the accident. Sometime in 1981, Casey
negotiated a settlement of $35,000 on Forsberg's behalf. Pursuant to an agreement between Forsberg and Casey, one-
third of any monies received would be paid to Casey as his attorney fee.

In March 1981, Casey received the $35,000 settlement check, endorsed it, and deposited the check into his client trust
fund account. Subsequently, Casey converted the funds.

Between 1981 and 1983, Forsberg unsuccessfully attempted to collect her $23,233.34 share of the settlement proceeds.
In March 1983, Forsberg retained respondent to collect her money and agreed to pay him one-third of any funds
recovered above $23,233.34.

Respondent investigated the matter and discovered that Casey had misappropriated the settlement funds. In April 1983,
respondent drafted an agreement in which Casey would pay Forsberg $75,000 in settlement of any [125 ILL2D 536]
claim she might have against him for the misappropriated funds. By the terms of the agreement, Forsberg agreed not to
initiate any criminal, civil, or attorney disciplinary action against Casey. This agreement was executed on April 11,
1983. Respondent stood to gain $17,000 or more if Casey honored the agreement. In February 1985, respondent filed
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[1] We begin our analysis by examining whether a client's complaint of attorney misconduct to the Commission can be a
defense to an attorney's failure to report the same misconduct. Respondent offers no authority for such a defense and our
research has disclosed none. Common sense would dictate that if a lawyer has a duty under the Code, the actions of a
client would not relieve the attorney of his own duty. Accordingly, while the parties dispute whether or not respondent's
client informed the Commission, that question is irrelevant to our inquiry in this case. We have held that the canons of
ethics in the Code constitute a safe guide for professional conduct, and attorneys may be disciplined for not observing
them. (In re Yamaguchi (1987), 118 Ill.2d 417, 427, 113 Ill.Dec. 928, 515 N.E.2d 1235, citing In re Taylor (1977), 66
Ill.2d 567, 6 Ill.Dec. 898, 363 N.E.2d 845.) The question is, then, whether or not respondent violated the Code, not
whether Forsberg informed the Commission of Casey's misconduct.

[2] As to respondent's argument that he did not report Casey's misconduct because his client directed him not [125
ILL2D 539] to do so, we again note respondent's failure to suggest any legal support for such a defense. A lawyer, as an
officer of the court, is duty-bound to uphold the rules in the Code.

------------------- Page 533 N.E.2d 793 follows -------------------

[127 ILLDEC 711] The title of Canon 1 (107 Ill.2d Canon 1) reflects this obligation: "A lawyer should assist in
maintaining the integrity and competence of the legal profession." A lawyer may not choose to circumvent the rules by
simply asserting that his client asked him to do so.

As to the second issue, the Administrator argues that the Review Board erred in concluding that respondent did not
violate Rule 1-103(a). The Administrator urges acceptance of the Hearing Board's finding that respondent had
unprivileged knowledge of Casey's conversion of client funds, and that respondent failed to disclose that information to
the Commission. The Administrator states that respondent's knowledge of Casey's conversion of client funds was
knowledge of illegal conduct involving moral turpitude under In re Stillo (1977), 68 Ill.2d 49, 54, 11 Ill.Dec. 289, 368
N.E.2d 897. Further, the Administrator argues that the information respondent received was not privileged under the
definition of privileged information articulated by this court in People v. Adam (1972), 51 Ill.2d 46, 48, 280 N.E.2d 205,
cert. denied (1972), 409 U.S. 948, 93 S.Ct. 289, 34 L.Ed.2d 218. Therefore, the Administrator concludes, respondent
violated his ethical duty to report misconduct under Rule 1-103(a). According to the Administrator, failure to disclose
the information deprived the Commission of evidence of serious misconduct, evidence that would have assisted in the
Commission's investigation of Casey.

Respondent contends that the information was privileged information received from his client, Forsberg, and therefore
he was under no obligation to disclose the matter to the Commission. Respondent argues that his failure to report
Casey's misconduct was motivated by his respect for his client's wishes, not by his desire for financial [125 ILL2D 540]
gain. To support this assertion, respondent notes that his fee agreement with Forsberg was contingent upon her first
receiving all the money Casey originally owed her. Further, respondent states that he has received no fee for his
representation of Forsberg.

[3] Our analysis of this issue begins with a reading of the applicable disciplinary rules. Rule 1-103(a) of the Code states:

"(a) A lawyer possessing unprivileged knowledge of a violation of Rule 1-102(a)(3) or (4) shall report such
knowledge to a tribunal or other authority empowered to investigate or act upon such violation." 107 Ill.2d
R. 1-103(a).

Rule 1-102 of the Code states:

"(a) A lawyer shall not

(1) violate a disciplinary rule;

(2) circumvent a disciplinary rule through actions of another;

(3) engage in illegal conduct involving moral turpitude;
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(4) engage in conduct involving dishonesty, fraud, deceit, or misrepresentation; or

(5) engage in conduct that is prejudicial to the administration of justice." 107 Ill.2d R. 1-102.

These rules essentially track the language of the American Bar Association Model Code of Professional Responsibility,
upon which the Illinois Code was modeled. (See 107 Ill.2d Rules art. VIII, Committee Commentary, at 604.) Therefore,
we find instructive the opinion of the American Bar Association's Committee on Ethics and Professional Responsibility
that discusses the Model Code's Disciplinary Rule 1-103 (Model Code of Professional Responsibility DR 1-103 (1979)
). Informal Opinion 1210 states that under DR 1-103(a) it is the duty of a lawyer to report to the proper tribunal or
authority any unprivileged knowledge of a lawyer's perpetration of any misconduct listed in Disciplinary Rule 1-102.
[125 ILL2D 541] (ABA Committee on Ethics & Professional Responsibility, Informal Op. 1210 (1972) (hereinafter
Informal Op. 1210).) The opinion states that "the Code of Professional Responsibility through its Disciplinary Rules
necessarily deals directly with reporting of lawyer misconduct or misconduct of others directly observed in the legal
practice or the administration of justice." Informal Op. 1210, at 447.

This court has also emphasized the importance of a lawyer's duty to report misconduct. In the case In re Anglin (1988),

------------------- Page 533 N.E.2d 794 follows -------------------

[127 ILLDEC 712] 122 Ill.2d 531, 120 Ill.Dec. 520, 524 N.E.2d 550, because of the petitioner's refusal to answer
questions regarding his knowledge of other persons' misconduct, we denied a petition for reinstatement to the roll of
attorneys licensed to practice in Illinois. We stated, "Under Disciplinary Rule 1-103 a lawyer has the duty to report the
misconduct of other lawyers. (107 Ill.2d Rules 1-103, 1-102(a)(3), (a)(4).) Petitioner's belief in a code of silence
indicates to us that he is not at present fully rehabilitated or fit to practice law." (Anglin, 122 Ill.2d at 539, 120 Ill.Dec.
520, 524 N.E.2d 550.) Thus, if the present respondent's conduct did violate the rule on reporting misconduct, imposition
of discipline for such a breach of duty is mandated.

[4] The question whether the information that respondent possessed was protected by the attorney-client privilege, and
thus exempt from the reporting rule, requires application of this court's definition of the privilege. We have stated that "
'(1) [w]here legal advice of any kind is sought (2) from a professional legal adviser in his capacity as such, (3) the
communications relating to that purpose, (4) made in confidence (5) by the client, (6) are at his instance permanently
protected (7) from disclosure by himself or by the legal adviser, (8) except the protection be waived.' " (People v. Adam
(1972), 51 Ill.2d 46, 48, 280 N.E.2d 205 (quoting 8 J. Wigmore, Evidence 2292 (McNaughton rev.ed.1961) ), cert.
denied (1972), 409 U.S. 948, 93 S.Ct. 289, 34 L.Ed.2d[125 ILL2D 542] 218.) We agree with the Administrator's
argument that the communication regarding Casey's conduct does not meet this definition. The record does not suggest
that this information was communicated by Forsberg to the respondent in confidence. We have held that information
voluntarily disclosed by a client to an attorney, in the presence of third parties who are not agents of the client or
attorney, is not privileged information. (People v. Williams (1983), 97 Ill.2d 252, 295, 73 Ill.Dec. 360, 454 N.E.2d 220,
cert. denied (1984), 466 U.S. 981, 104 S.Ct. 2364, 80 L.Ed.2d 836.) In this case, Forsberg discussed the matter with
respondent at various times while her mother and her fiance were present. Consequently, unless the mother and fiance
were agents of respondent's client, the information communicated was not privileged. Moreover, we have also stated
that matters intended by a client for disclosure by the client's attorney to third parties, who are not agents of either the
client or the attorney, are not privileged. (People v. Werhollick (1970), 45 Ill.2d 459, 462, 259 N.E.2d 265.) The record
shows that respondent, with Forsberg's consent, discussed Casey's conversion of her funds with the insurance company
involved, the insurance company's lawyer, and with Casey himself. Thus, under Werhollick and probably Williams, the
information was not privileged.

Though respondent repeatedly asserts that his failure to report was motivated not by financial gain but by the request of
his client, we do not deem such an argument relevant in this case. This court has stated that discipline may be
appropriate even if no dishonest motive for the misconduct exists. (In re Weinberg (1988), 119 Ill.2d 309, 315, 116
Ill.Dec. 216, 518 N.E.2d 1037; In re Clayter (1980), 78 Ill.2d 276, 283, 35 Ill.Dec. 790, 399 N.E.2d 1318.) In addition,
we have held that client approval of an attorney's action does not immunize an attorney from disciplinary action. (In re
Thompson (1963), 30 Ill.2d 560, 569, 198 N.E.2d 337; People ex rel. Scholes v. Keithley (1906), 225 Ill. 30, 41, 80
N.E. 50.) We [125 ILL2D 543] have already dealt with, and dismissed, respondent's assertion that his conduct is
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acceptable because he was acting pursuant to his client's directions.

[5] Respondent does not argue that Casey's conversion of Forsberg's funds was not illegal conduct involving moral
turpitude under Rule 1-102(a)(3) or conduct involving dishonesty, fraud, deceit, or misrepresentation under Rule 1-
102(a)(4). (107 Ill.2d Rules 1-102(a)(3), (a)(4).) It is clear that conversion of client funds is, indeed, conduct involving
moral turpitude. (In re Levin (1987), 118 Ill.2d 77, 88, 112 Ill.Dec. 708, 514 N.E.2d 174; In re Stillo (1977), 68 Ill.2d
49, 54, 11 Ill.Dec. 289, 368 N.E.2d 897.) We conclude, then, that respondent possessed unprivileged knowledge

------------------- Page 533 N.E.2d 795 follows -------------------

[127 ILLDEC 713] of Casey's conversion of client funds, which is illegal conduct involving moral turpitude, and that
respondent failed in his duty to report such misconduct to the Commission. Because no defense exists, we agree with the
Hearing Board's finding that respondent has violated Rule 1-103(a) and must be disciplined.

The third issue concerns the appropriate quantum of discipline to be imposed in this case. The Administrator contends
that respondent's misconduct warrants at least a censure, although the Hearing Board recommended a private reprimand
and the Review Board recommended dismissal of the matter entirely. In support of the request for a greater quantum of
discipline, the Administrator cites to the purposes of attorney discipline, which include maintaining the integrity of the
legal profession and safeguarding the administration of justice. The Administrator argues that these purposes will not be
served unless respondent is publicly disciplined so that the profession will be on notice that a violation of Rule 1-103(a)
will not be tolerated. The Administrator argues that a more severe sanction is necessary because respondent deprived the
Commission of evidence of another attorney's conversion and thereby interfered with [125 ILL2D 544] the
Commission's investigative function under Supreme Court Rule 752 (107 Ill.2d R. 752). Citing to the Rule 774 petition
(107 Ill.2d R. 774) filed against Casey, the Administrator notes that Casey converted many clients' funds after
respondent's duty to report Casey arose. The Administrator also argues that both respondent and his client behaved in
contravention of the Criminal Code's prohibition against compounding a crime by agreeing with Casey not to report
him, in exchange for settlement funds.

In his defense, respondent reiterates his arguments that he was not motivated by desire for financial gain. He also states
that Forsberg was pleased with his performance on her behalf. According to respondent, his failure to report was a
"judgment call" which resulted positively in Forsberg's regaining some of her funds from Casey.

[6] In evaluating the proper quantum of discipline to impose, we note that it is this court's responsibility to determine
appropriate sanctions in attorney disciplinary cases. (In re Levin (1987), 118 Ill.2d 77, 87, 112 Ill.Dec. 708, 514 N.E.2d
174, citing In re Hopper (1981), 85 Ill.2d 318, 323, 53 Ill.Dec. 231, 423 N.E.2d 900.) We have stated that while
recommendations of the Boards are to be considered, this court ultimately bears responsibility for deciding an
appropriate sanction. (In re Weinberg (1988), 119 Ill.2d 309, 314, 116 Ill.Dec. 216, 518 N.E.2d 1037, citing In re Winn
(1984), 103 Ill.2d 334, 337, 82 Ill.Dec. 664, 469 N.E.2d 198.) We reiterate our statement that " '[w]hen determining the
nature and extent of discipline to be imposed, the respondent's actions must be viewed in relationship "to the underlying
purposes of our disciplinary process, which purposes are to maintain the integrity of the legal profession, to protect the
administration of justice from reproach, and to safeguard the public." (In re LaPinska (1978), 72 Ill.2d 461, 473 [21
Ill.Dec. 373, 381 N.E.2d 700].)' " In re Levin (1987), 118 Ill.2d 77, 87, 112 Ill.Dec. 708, 514 N.E.2d 174, quoting In re
Crisel (1984), 101 Ill.2d 332, 343, 78 Ill.Dec. 160, 461 N.E.2d 994.

[7] [125 ILL2D 545] Bearing these principles in mind, we agree with the Administrator that public discipline is
necessary in this case to carry out the purposes of attorney discipline. While we have considered the Boards'
recommendations in this matter, we cannot agree with the Review Board that respondent's conduct served to rectify a
wrong and did not injure the bar, the public, or the administration of justice. Though we agree with the Hearing Board's
assessment that respondent violated Rule 1-103 of the Code, we do not agree that the facts warrant only a private
reprimand. As previously stated, the evidence proved that respondent possessed unprivileged knowledge of Casey's
conversion of client funds, yet respondent did not report Casey's misconduct.

This failure to report resulted in interference with the Commission's investigation of Casey, and thus with the
administration
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------------------ Page 533 N.E.2d 796. follows -------------------

[127 ILLDEC 714] of justice. Perhaps some members of the public would have been spared from Casey's misconduct
had respondent reported the information as soon as he knew of Casey's conversions of client funds. We are particularly
disturbed by the fact that respondent chose to draft a settlement agreement with Casey rather than report his misconduct.
As the Administrator has stated, by this conduct, both respondent and his client ran afoul of the Criminal Code's
prohibition against compounding a crime, which states in section 32-l:

"(a) A person compounds a crime when he receives or offers to another any consideration for a promise not
to prosecute or aid in the prosecution of an offender.

(b) Sentence. Compounding a crime is a petty offense." (Ill.Rev.Stat.1987, ch. 38, par. 32-1.)

Both respondent and his client stood to gain financially by agreeing not to prosecute or report Casey for conversion.
According to the settlement agreement, respondent would have received $17,000 or more as his fee. If Casey had
satisfied the judgment entered against him for failure [125 ILL2D 546] to honor the settlement agreement, respondent
would have collected approximately $25,588.

We have held that fairness dictates consideration of mitigating factors in disciplinary cases. (In re Yamaguchi (1987),
118 Ill.2d 417, 428, 113 Ill.Dec. 928, 515 N.E.2d 1235, citing In re Neff (1988), 83 Ill.2d 20, 46 Ill.Dec. 169, 413
N.E.2d 1282.) Therefore, we do consider the fact that Forsberg recovered $10,400 through respondent's services, that
respondent has practiced law for 11 years with no record of complaints, and that he requested no fee for minimum
collection of Forsberg's funds. However, these considerations do not outweigh the serious nature of respondent's failure
to report Casey, the resulting interference with the Commission's investigation of Casey, and respondent's ill-advised
choice to settle with Casey rather than report his misconduct.

Accordingly, it is ordered that respondent be suspended from the practice of law for one year.

Respondent suspended.

Copyright (c) West Publishing Co. 1994 No claim to original U.S. Govt. works.

The Illinois Supreme Court case reports contained herein are protected by copyright and are reproduced and used with the permission of West
Publishing Company. All rights reserved.
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Milestone	ARDC	Cases	
Shaping	Lawyer	Conduct

Chicago	Daily	Law	Bulletin
ETHICS	2023
MAY	31,	2023

CASE #1

•Attorney’s	practice	included	estate	work.
•He	also	owned	a	plastics	company.		The	company	

had	never	turned	a	profit.
•When	he	persuaded	client	to	invest	estate	proceeds	

in	company,	he	did	not	tell	client	about	the	
company’s	unprofitability,	nor	did	he	tell	client		to	
talk	to	another	lawyer.
•Company	failed.
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CASE # 1

In	re	Imming
131	Ill.2d	239	(1989)

CASE #1
“This	court	has	established	that	an	attorney's	relation	to	a	client	ceases	on	
rendition	and	satisfaction	of	the	matter	which	the	attorney	was	employed	to	
conduct,	in	absence	of	special	circumstances	or	arrangements	which	show	a	
continuation	of	the	relationship.		.		.		.	In	all	eight	instances	of	loans	made	by	
those	who	testified	before	the	Hearing	Board,	the	investors	made	the	loans	
while	the	respondent	was	performing	some	legal	service	for	them,	or	within	a	
relatively	short	time	thereafter.	Respondent's	whole	basis	for	his	relations	with	
these	people	was	his	past	or	present	relation	to	them	as	attorney.”	at	252-253

“[Loans	made	upon	the	conclusion	of	the	legal	work	from	the	proceeds	of	that	
work],	occurred	so	close	in	time	to	the	respondent's	legal	services	to	each	client	
as	to	cause	the	client	to	believe	that	the	respondent's	business	relations	were	a	
continuation	of	the	attorney-client	relationship.”	at	253-254	
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CASE #2
• Judge	was	the	presiding	judge	in	a	division	in	which	four	attorneys	
and	their	firms	did	little	work.	None	of	the	attorneys	had	practiced	
before	Judge	A	and	none	had	more	than	a	nodding	acquaintance	with	
the	Judge.		
• Each	of	the	four	attorneys	wrote	a	check	for	$1000	to	Judge	to	assist	
in	settling	hospital	bills	for	Judge	A’s	mother	so	that	she	could	be	
discharged	for	Christmas	and	then	be	readmitted	
• Each	testified	that	they	intended	the	funds	to	be	a	gift	or	a	loan	to	
Judge	A’s	mother	and	none	had	any	intent	to	influence	Judge.	

CASE #2

In	Re	Corboy
124	Ill.2d	29	(1988)

Illinois Code of Judicial Conduct of 2023
RULE 3.13: ACCEPTANCE OF GIFTS, LOANS, BEQUESTS, FAVORS, BENEFITS, OR OTHER
THINGS OF VALUE.
A judge shall not accept any gifts, loans, bequests, benefits, favors, or other things of
value, except as follows: . . .

(3) ordinary social hospitality; . . .
(10) gifts, loans, bequests, benefits, favors, or other things of value, only if the
donor is not a party or other person whose interests have come or are likely to
come before the judge, including lawyers who practice or have practiced before
the judge.
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CASE #2

“	We	agree,	however,	with	the	Administrator	that	application	of	the	
rule	does	not	depend	upon	the	subjective	state	of	the	attorney's	
mind.	If	it	did,	the	prophylactic	effect	of	the	rule	would	be	lost,	since	
only	attorney	gifts	or	loans	which	were	intended	to	influence	or	may	
tend	to	influence	a	judge	would	be	proscribed.		.		.		.		Attorney	gifts	or	
loans	to	judges,	even	if	well	intended,	are	simply	too	susceptible	to	
abuse,	and	too	prone	to	creating	an	appearance	of	impropriety.”	at	39

CASE #2

“It	is	also	not	proper	to	rationalize	a	judicial	gift	to	a	judge	who	may	
sit	in	probate	or	traffic,	or	in	the	criminal	division,	simply	because	
the	donor	only	tries	cases	in	another	division	of	the	court.	Under	
our	rules,	a	judge	is	not	a	permanent	fixture	of	any	division,	but	is	
subject	to	reassignment	by	the	chief	judge.”	at	44
“The	general	public	would	certainly	consider	it	an	appearance	of	
impropriety	if	a	judge	were	to	accept	a	gift	from	a	lawyer	who	has	
matters	in	the	court	on	which	that	judge	sits.	Even	if	the	matter	
were	not	to	be	heard	by	the	judge	to	whom	the	gift	is	given,	the	
public's	perception	would	be	one	of	suspicion,	enhanced,	no	doubt,	
by	the	potential	subliminal	influence	on	the	favored	judge's	
colleagues.”	at	44
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CASE # 3

Divorce	attorney	had	sex	with	several	
clients.	No	rule	explicitly	prohibited	sex	
with	clients.

CASE #3

In	Re	Rinella
175	Ill.2d	504	(1997)

Current IRPC 1.8(j):
A lawyer shall not have sexual relations with a client unless a
consensual sexual relationship existed between them when the
client-lawyer relationship commenced.
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CASE #3
“Initially,	we	reject	respondent's	contention	that	attorney	misconduct	is	
sanctionable	only	when	it	is	specifically	proscribed	by	a	disciplinary	rule.		.		.		.	
we	do	not	believe	that	respondent,	or	any	other	member	of	the	bar,	could	
reasonably	have	considered	the	conduct	involved	here	to	be	acceptable	
behavior	under	the	rules	governing	the	legal	profession.”	at	514–515	(But	see	
In	re	Karavidas,	2013	IL	115767.)

“The	Hearing	Board	found	that	respondent	failed	to	withdraw	from	
representation	when	the	exercise	of	his	professional	judgment	on	behalf	of	
his	clients	reasonably	could	have	been	affected	by	his	own	personal	interests.		
.		.		.	The	Hearing	Board	was	justified	in	concluding	that	respondent	took	
advantage	of	his	superior	position	as	the	women's	legal	representative	to	gain	
sexual	favors	from	them	during	times	when	they	were	most	dependent	upon	
him.		.		.		.	By	placing	his	clients	in	such	situations	of	duress,	respondent	
compromised	the	exercise	of	his	professional	judgment	on	their	behalf	and	
failed	to	represent	them	with	undivided	fidelity.”	at	515-516

CASE #4

• Attorney	A	converted	a	client’s	settlement	funds.	
• Client	retained	Attorney	B	to	recover	the	funds.	
• Attorney	B	negotiated	an	agreement	with	Attorney	A	requiring	A	
to	pay	the	client	the	amount	converted	times	three.	
• In	return,	Attorney	B	and	client	agreed	not	to	submit	an	ARDC	
complaint	– and	they	didn’t.	
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CASE #4

In	re	Himmel
125	Ill.2d	531	(1988)

See	also	Skolnick	v.	Altheimer &	Gray,	191	Ill.2d	214	(2000)

CASE #4
“A	lawyer	may	not	choose	to	circumvent	the	rules	by	simply	asserting	that	his	
client	asked	him	to	do	so.”	at	539

“Perhaps	some	members	of	the	public	would	have	been	spared	from	Casey's	
misconduct	had	respondent	reported	the	information	as	soon	as	he	knew	of	
Casey's	conversions	of	client	funds.”	at	545

“We	are	particularly	disturbed	by	the	fact	that	respondent	chose	to	draft	a	
settlement	agreement	with	Casey	rather	than	report	his	misconduct.		.		.		.	Both	
respondent	and	his	client	stood	to	gain	financially	by	agreeing	not	to	prosecute	or	
report	Casey	for	conversion.”	at		545
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CASE #5

• Multiple	clients	of	Attorney	with	a	volume	family	law	practice	
complained	to	ARDC	that	attorney	would	do	nothing	in	their	cases	
for	long	periods	of	time	and	would	not	return	their	calls	when	they	
tried	to	understand	what	was	going	on.
• Representative	cases	included	simple	divorces	that	took	up	to	
three	years	to	complete.
• All	of	the	clients	got	their	divorces.	

CASE #5

In	re	Smith
168	Ill.2d	269	(1995)
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CASE #5

“Perhaps	no	professional	shortcoming	is	more	widely	resented	than	
procrastination.”	at	283	(quoting	Comment	to	ABA	Model	Rule	1.3,	
now	IRPC	1.3,	Cmt.	[3])

“Months	of	unexplained	delay	in	the	completion	of	relatively	simple	
dissolution	of	marriage	actions	cannot	be	excused	merely	because	
clients	ultimately	received	the	legal	services	for	which	they	had	
retained	the	respondent.	The	long	delays	.		.		.	caused	those	clients	
considerable	and	needless	anxiety.	Respondent's	claim	that	his	
clients	did	not	suffer	from	his	misconduct	ignores	the	anguish	that	
his	inaction	necessarily	inflicted	upon	his	clients.”	at	285

CASE #6

• Attorney	converted	funds	he	was	supposed	to	be	holding	for	
minor	clients	and	then	used	another	client’s	funds	to	pay	what	was	
owed	to	the	minors.	
• Attorney	had	a	serious	drinking	problem	at	the	time	of	the	
conversions.
• Attorney	entered	treatment	and	had	remained	abstinent	for	2	½	
years	as	of	the	time	the	Court	was	deciding	what	sanction	to	
impose.
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CASE #6

In	re	Driscoll
85	Ill.2d	312	(1981)

Ill.	Supreme	Court	Rule	772
Adopted	August	1983

See	also	In	re	Jordan,	157	Ill.2d	266	(1993)

CASE #6

“Respondent's	judgment	and	will	were	undermined	by	alcoholism;	he	
cared	only	for	drink,	and	neglected	all	other	concerns,	at	great	cost	to	
himself.	His	self-destructive	behavior	was	typical	of	alcoholism;	it	was	
not	typical	of	respondent,	who	was	sensible	enough	until	he	
succumbed	to	drink,	and	who	is	sensible	enough	again	now	that	he	
has	recovered	from	his	disability.”	at	315

“Usually,	however,	alcoholism	is	at	most	an	extenuating	circumstance,	
a	mitigating	fact,	not	an	excuse.	The	attorney's	impaired	judgment	
diminishes	the	responsibility	he	must	bear,	but	does	not	eliminate	it.		.		
.		.	The	respondent	was	impaired,	but	not	paralyzed.	He	continued	to	
function	to	some	extent.		.		.		.	We	cannot	regard	him	as	entirely	an	
innocent	victim	of	forces	beyond	his	control.	To	some	degree	he	was	
culpable.”	at	316
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CASE #6

• “In	this	case,	we	are	impressed	by	Driscoll's	sincere,	strenuous,	
and,	so	far,	successful	effort	to	overcome	his	alcoholism.	An	
exemplary	life	before	and	after	the	incident	charged	may	properly	
be	considered	in	mitigation.	.		.		.	[A]s	an	experiment	in	dealing	
with	impaired	attorneys,	[in	addition	to	a	suspension	for	6	
months]	we	shall	require	that	he	continue,	and	report	at	such	
intervals	as	the	Attorney	Registration	and	Disciplinary	
Commission	shall	specify,	and	until	further	order,	his	personal	
program	of	rehabilitation.”	at	317
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Jerome “Jerry” E. Larkin, Administrator, Illinois ARDC
Jerry is Administrator of the Attorney Registration and Disciplinary Commission of 
the Illinois Supreme Court (ARDC), where he is responsible for administering the 
agency which registers Illinois lawyers and investigates and prosecutes allegations 
of ethical violations. Jerry has investigated, litigated and appealed countless attor-
ney disciplinary cases, and served as Senior Counsel, Chief Counsel, Assistant Ad-
ministrator, and then Deputy Administrator from 1988 until his appointment as Ad-
ministrator in March 2007. He is a past President of the National Organization of Bar 
Counsel (NOBC), the bar association of lawyer regulators. In 2003, he received the 
ARDC’s 25- year leadership and service award. Recently, Jerry won the NOBC Pres-
ident’s Award for lifetime achievement in the field of lawyer regulation. He was also 
given the Robert Bellarmine award for distinguished service to the Loyola Law Alum-
ni Association in 1992. Jerry will be stepping down as Administrator of the ARDC at 
the end of 2023.

Rachel C. Miller, Litigation Counsel, Illinois ARDC
Rachel works as Litigation Counsel for the Illinois Attorney Registration and Disci-
plinary Commission (“ARDC”) in Springfield. Before joining the ARDC, she practiced 
family law, primarily for domestic violence victims, with Land of Lincoln Legal Aid, 
and she developed a medical-legal partnership with the SIU Center for Family Med-
icine in Springfield. She then worked as an Assistant Inspector General with the Illi-
nois Office of Executive Inspector General. 

She received a Bachelor of Arts in History from the University of Florida in 2009 and 
a JD from Saint Louis University School of Law in 2012.

Panel Leader: Jerome “Jerry” E. Larkin, Administrator, Illinois ARDC

Panelists: Rachel C. Miller, Litigation Counsel, Illinois ARDC

 Adrian M. Vuckovich, Partner, Collins Bargione & Vuckovich

PANEL 6 — 3:55am - 4:55am
ARDC – New Retainer Fees Rules
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Adrian M. Vuckovich, Partner, Collins Bargione & Vuckovich

Adrian is a partner at Collins Bargione & Vuckovich, where he concentrates his prac-
tice in real estate and business litigation, disputes between shareholders and part-
ners, and also attorney and judicial disciplinary matters. Adrian represents clients in 
bench trials, jury trials and at hearings before administrative agencies. 

He regularly provides ethics advice to attorneys and law firms in the Chicagoland 
area, and has represented individuals and businesses in a variety of appeals. Addi-
tionally, Adrian represents individuals in trust and probate litigation, employment dis-
putes, family law matters, foreclosure defense, and many different kinds of business, 
real estate and personal matters. He also handles certain personal injury matters on 
behalf of injured individuals. Adrian also has a significant appellate practice. He has 
represented individuals and businesses in a variety of appeals and is often retained 
post-trial to represent a client before the appellate court.

Adrian was a recipient of the Chicago Bar Association’s 2017 Vanguard Award, rec-
ognizing individuals who have made the law and legal profession more accessible to 
and reflective of the community at large. 
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Ethics Scenarios 
2023 Rules 1.5 and 1.15 Amendments 

Law Bulletin Ethics 2023 Seminar 
Adrian Vuckovich 

Rachel Miller 
Jerry Larkin 

 
 

Scenario #1 The Gifted Attorney Wonders… 
 
George is gifted, creative, and skillful Illinois attorney. He prides himself on taking on just about 
any type of case imaginable, including civil, criminal and even lawyer regulatory actions. He takes 
on transactional work as well. His reputation is top notch.  
 
George has digested the amendments, and believes that the changes may affect his own billing 
practices and that of some of his clients. He is not certain that he would recommend all of these 
changes, but does recognize that they are our professional standards.  
 
Let’s explore some of George’s questions together and see how these changes may affect our own 
practice.  
 
George tell us that some of his clients have often used the “non-refundable” retainer concept very 
effectively, with George’s blessing, in circumstances where the fee may is expected to be earned. 
He sees that, effective 7.1.23, Rule 1.5(c) now prohibits the term “non-refundable.”  
 
George ponderes: why the prohibition?  
 
George asks:  Do his clients may need to scrub the “non-refundability” term from pre-existing 
contracts. Scrub or not?  
 
Demonstrating his creative lawyering skills, George suggests that his lawyer-clients and their 
clients may be best served by agreeing in writing to a different approach: including a “deemed 
earned” retainer provision in their client fee agreements. 
 
OK? If no, why not? 
 
Rule 1.5 reasonability standard and factors remain unchanged. George tells us that these standards 
have served lawyers and clients well for decades. They provide a framework for lawyer and clients 
to reslove disputes. Do we agree? See In re Kutner, 88 Ill. 2d 157 (1979).  
 

 
Scenario #2: Fixed Fees  

 
Carl is an experienced, in-demand criminal defense lawyer. He will not take on a client without a 
pre-paid, fixed fee, typically in mid-5 figures or more. Carl wonders how the rules affects his very 
effective practice.    
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2 
 

 
Carl: Do I now need a written fixed fee agreement? (Rule 1.5(b)). If not, would a writing be of 
help? 
Carl: I’ve heard that the ABA ethics opinion advises that I deposit these fixed fee advances in a 
trust account (which I have never needed)? What’s the business risk of not holding back fees until 
earned? What do the Illinois rules require? (Rule 1.5(d)(1)).  
 
 
Carl: What happens if:  
 
My client pleads out at he first court dates? See Kutner opinion? 
 
My client fires me after I’ve prepared for trial?  
 
Why would I need to provide any refund if I’ve performed fully under the fixed fee agreement? 
See Rule 1.16(d).  
 
Carl asks whether he could have a limited scope fee agreement for the segments of the criminal 
case? Structure the fee as a variable fixed amount, dependent on whether the case pled (e.g., $5K) 
or went to trial ($30K). Consult Rule 1.15(d)(1) “specific service for fixed amount” terminology. 
 
 

Scenario #3: Engagement Retainers 
 

Joe represents regulated financial professionals. On occasion, potential clients wish to make sure 
that Joe is available should representation be required in the future in the event that the regulator 
misconstrues the professional’s business practices. These clients are willing to pay him a 
significant fee to make sure that Joe is available when needed. Given Joe’s skill and reputation, he 
usually commands a 5 figure retainer.  
 
What is the gist of an engagement  retainer? Rule 1.5(d)(3)? 
 
Is a written contract required? Rule 1.5(b)  
 
Upon payment, whose money is it? 
 
Where must Joe deposit these funds?  
 
Under what circumstances would Joe need to make a refund of this fee? 
 
 

Scenario #4: Security retainers 
 
Bill represents lawyers in regulatory matters before the ARDC. He requires a security retainer and 
bills against it as he provides services. Given his experience, that retainer can be substantial. One 
client, pays Bill a $10,000 retainer fee.  
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Is a written contract required? Rule 1.5(b). Any writtten contract must describe retainer as “security 
retainer.” Rule 1.5(d)(4). 
 
 
Upon deposit, is the retainer the property of the lawyer or client? Rule 1.5(d)(4) 
 
How does lawyer “apply” retainer to charges for services?  
 
Can lawyer apply charges based on activities completed, as opposed to hours devoted?  
 
 

Scenario #5: Special Purpose Retainers  
 

Susan agrees to represent a judgment debtor against whom collection proceedings may be 
instituted. The debt is substantial. The client has some unencumbered assets that would be 
sufficient to fund his defense in the collection matter, but no other assets to pay Susan. Susan 
suggests that the client pay her a “Special Purpose Retainer.” See Rule 1.5(d)(5) and Comments 5 
through 8. 
 
What may a lawyer use a SPR? A writing. Strictly construed. Available in limited circumstances. 
Sparing use; only when necessary to accompliah a purpose that may not be accomplihd by security 
retainer.  
 
Where must the lawyer deposit the SPR? 
 
Refundability?  
 
 

Scenarion #6: Definition of Conversion 
 

Bob is a sole practitioner who handles PI cases on a contingent fee basis. He deposits PI recoveries 
in his trust account and distributes those funds as soon as he gets a chance. On occasion, 
distribution is not complete as Bob is negotiating related liens as he finds the time. He does not 
pay particular attention to his trust account. Clients always get paid right away. At times, 
lienholders do complain to the ARDC.  
 
How might amended Rule 1.15 inform Bob’s approach to handling his trust account?  
 
Rule 1.15(a): explicitly “outlaws” even “temporary” use of property of clients or third parties 
without authorization.  Misappropriation proof: reconciled balance in account is insufficient to 
meet all outstanding funds due clients and third parties. No mental state elemnt to the rule.  
 
Bob uses his ATM card to withdraw cash, which he believes is due him. Good idea? He also 
withdraws cash from his trust account to pay clients who do not have access to a bank account. 
Permitted practices? Rule 1.15(g) says “no.” Why?  
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Required recordkeeping practices: maintenance and reconcilaiation of matter-centric legders, bank 
statements, and receipts and disbursement ledgers. Rule 1.15(A). 
Bob is frustrated by these requirements. He purposely avoided any accounting classes in college 
and law school. He’s not a number sguy.  
 
What is the goal of these recordkeeping requirements?  
 
How can Bob meet these requirements and what do they accomplish?  
 
By the way, Bob asks for help on choosing the right type of trust account. Where can he get help? 
See Rule 1.15(B). Note: requirements that all trust accounts earn interest, with the interest for the 
benefit of a single client or for the benefit of the Lawyers Trust Fund. Rule 1.15(B)(a).  
 
Bob asks how to make that choice? Net interest test. Lawyer’s reasonable determination. Rule 
1.15(B)(a) and (b).  
 
Bob takes to heart the explicit requirements of the amended rules. He hires an accountant to clean 
up his books. As he guessed, his IOLTA account is “over-funded.” After diligent analysis by the 
accountant, ownership could not be determined. How can Bob get a fresh start on these 
“Unidentified funds”? See Rule 1.15(B)(d) 
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Law Bulletin Ethics 2023
May 5, 2023

Adrian Vuckovich, Collins, Bargione & 
Vuckovich

Rachel Miller , ARDC
Jerry Larkin, ARDC

AMENDMENTS TO RULES OF PROFESSIONAL
CONDUCT 1.5 & 1.15

Addressing The Legal Needs of the Public 
& The Lawyers Who Serve Them 

AMENDMENTS TO RULES OF PROFESSIONAL
CONDUCT 1.5 & 1.15
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Effective July 1, 2023

The amendments were approved by the Court after being 
proposed by a working group of the Illinois Attorney 

Registration and Disciplinary Commission (ARDC) and Lawyers 
Trust Fund (LTF), and were reviewed by the Supreme Court’s 

Committee on Professional Responsibility. 
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“They also highlight the importance of providing affordable representation for clients 
and minimize the potential for fee disputes.”

“These amendments provide additional guidance for attorneys in a clear, 
straightforward way.” 

-Chief Justice Mary Jane Theis

In addition to a significant 
reorganization of Rules 1.5 

and 1.15, these amendments 
also set forth several notable 

additions and revisions which 
make the language of the 

Rules clearer and modernized 
in order to keep up with 
technology.  The primary 

substance of the Rules, 
however, remains unchanged.
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ADDRESSING AGREEMENTS FOR COMPENSATION
BETWEEN CLIENTS AND LAWYERS

RRUULLEE  11..55  ““FFEEEESS””

LET’S TALK
ABOUT

RETAINER
AGREEMENTS
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New!
Rule 1.5(c) now specifically 
prohibits nonrefundable fees 
and retainers, as well as any 
agreement that purports to 

restrict a client’s right to 
terminate representation or 

unreasonably restricts a client’s 
right to obtain a refund of fees.
One refundability, see also ABA 

Formal Ethics Opinion 505 
(2023)

1. FIXED FEE – fixed sum of money for a specific legal service (e.g. real 
estate closing). Belongs to lawyer at time of payment and may not be 
deposited into client trust account.

2. CONTINGENT FEE – fee dependent on outcome of matter for which 
lawyer is hired. Must be in writing and explain basis on which fee is 
earned and divided.

3. ENGAGEMENT RETAINER –fixed sum of money paid by client to 
lawyer to ensure lawyer’s availability during specific time period or for 
a specific matter. Lawyer’s property when paid and may not be 
deposited into client trust account. Lawyer is compensated separately 
for any legal services rendered.

FIVE TYPES OF RETAINERS - RULE 1.5(D): 
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4. SECURITY RETAINER – funds paid to lawyer up front for legal 
services. Remain property of client and must be placed in client trust 
account until funds are applied to services rendered.

5. SPECIAL PURPOSE RETAINER – formerly “advance payment retainer” 
described in Dowling v. Chicago Options Associates, Inc., 226 Ill. 2d 
277 (2007). Like a security retainer, but must be in writing, fee 
belongs to lawyer when paid, other requirements spelled out in Rule 
1.5(d)(5).

*Descriptions of the common fee retainers were previously located in the Comments to Rule 1.15

FIVE TYPES OF RETAINERS (Cont’d) - RULE 1.5(D): 

RULE 1.5 MAINTAINS EXISTING
GUIDELINES REGARDING:

1) Factors determining reasonableness 
of fees;

2) Communication with clients about 
fees; and,

3) Referral fees between lawyers in 
different firms.
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Rule 1.5(a) reasonableness factors

1. TIME, LABOR, NOVELTY/DIFFICULTY, REQUISITE SKILL

2. OTHER EMPLOYMENT PRECLUSION

3. CUSTOMARY FEE FOR SIMILAR SERVICES IN LOCALITY

4. AMOUNT INVOLVED& RESULTS OBTAINED

5. TIME LIMITATIONS OF CLIENT/CIRCUMSTANCES

6. NATURE/LENGTH CLIENT RELATIONSHIP

7. LAYER(S) EXPERIENCE/REP/ABILITY

8. FEE TYPE: FIXED/CONTINGENT/RETAINER

Four key “unreasonable fee” cases

• In re Kutner, 78 Ill. 2d 157 (1979): Fixed $5K fee  ($26,500 in today’s dollar) excessive for 
defense of routine,“family squabble” criminal battery charge, which the CW dropped at 
first court date. “Law of fixed fee contracts” rejected. Censure.

• In re Teichner, 75 Ill. 2d 88 (1979): Collecting contingent fee for routine, uncontested life 
insurance payment. Other vioaktions and prior disccipline. Disbarment. 

• In re Gerard, 132 Ill. 2d 507 (1989): Collecting excessive $259K contingent fee for 
“recovering” elderly client’s CDs. No contingency. Duty to reform contract. Constructive 
fraud in collecting excessive fee.

• In re Serritella, Jr., ARDC No. 03SH115, M.R. 21655 (2007): unreasonable fee and failure 
to refund fee. Suspended 30 days and until restitution made.
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NNEEWW  RRUULLEE  11..1155  

ADDRESSING HOW A LAWYER MUST
HANDLE FUNDS OR PROPERTY OF CLIENTS

OR THIRD PERSONS
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RULE 1.15
GENERAL DUTIES

REGARDING SAFEKEEPING
PROPERTY

NNEEWW RRUULLEE 11..1155::  FFOOUURR PPAARRTTSS

RULE 1.15A
REQUIRED RECORDS

RULE 1.15B
TRUST ACCOUNTS AND

OVERDRAFT
NOTIFICATION

RULE 1.15C
DEFINITIONS FOR

RULES 1.15, 1.15A, 
AND 1.15B

Retains the admonishment that property or funds held by a lawyer in connection with a 
representation must be kept separate from the lawyer’s own property and adds language to 

underscore the directive that a lawyer cannot use trust funds or property without authorization

RULE 1.15
“GENERAL DUTIES REGARDING SAFEKEEPING PROPERTY”
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New!

• Rule 1.15(a) now specifically outlaws conversion of funds: “A lawyer 
must not, even temporarily, use funds or property of clients or third 
persons for the lawyer’s own purposes without authorization.”

• Rule 1.15(g) now requires withdrawals from client trust accounts only 
by check to named payee or by electronic transfer. No cash 
withdrawals, no checks to “cash,” no ATM withdrawals.

*Keeps existing rules regarding: 
1) Safekeeping property and funds; 
2) When it is permissible for lawyers to place their own funds in a trust account;
3) Lawyers’ duties to notify and pay out funds received by lawyers on behalf of 

others; and, 
4) Lawyers’ duties in event of dispute over held funds.

The New Comments 
explain the meaning 
of “conversion” and 

provide guidance for 
lawyers receiving 

funds through 
electronic payment 

methods.



122  |  ETHICS 2023©2023 Law Bulletin Seminars www.LawBulletinSeminars.com

RULE 1.15A
“REQUIRED RECORDS”

New Rule 1.15A, along with Comments, outlines the required records to 
be maintained when holding funds or property in trust as well as adding a 

specific provision detailing how to do a three-way reconciliation. 

New!

• Rule 1.15A(b)(7) requires lawyers to prepare and maintain three-
way reconciliation reports of all client trust accounts on at least a 
quarterly basis. Essentially balancing figures from checkbook 
register, client ledgers, and receipts and disbursement journals.

• Rule 1.15A(c) explains how to perform a three-way 
reconciliation.

*Keeps existing rules regarding what trust account records are 
and how long to keep them. 
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RULE 1.15B
“Trust Accounts and Overdraft Notification”

T R U S T

The new home for all the requirements for trust accounts including IOLTA 
accounts, disbursing real estate transaction funds and overdraft 

notifications.  It also includes instructions on handling unidentified funds. 

New!

• Rule 1.15B(a) & Rule 1.15B(b) (formerly, Rules 1.15(f) & (g))
regarding use of IOLTA accounts versus non-IOLTA trust
accounts based on whether interest on held monies may earn
net income for a client or third person

• Rule 1.15B(c) describes banks that are eligible to hold IOLTA
accounts.

*Keeps existing rules regarding:
1) Handling unidentified funds in IOLTA accounts;
2) Overdraft notification program; and,
3) Lawyers’ disbursement of real estate transaction funds using 

Real Estate Funds Accounts.
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RULE 1.15C
“Definitions for Rules 1.15, 1.15A, and 1.15B”

Keeps definitions for various terms employed in Rules 1.15, 
1.15A, and 1.15B, formerly contained in prior Rule 1.15(j)
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RESOURCES

⦿For Additional FREE CLE Check Out the
ARDC’s New Online Learning Portal –
www.iardc.org

⦿Send questions regarding the content of this
Program to the ARDC Education
Department - Education@iardc.org

⦿ARDC Ethics Inquiry Hotline for Guidance
on Rules:
Chicago office – (312) 565-2600 or
(800) 826-8625
Springfield office – (217) 522-6838 or
(800) 252-8048
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